MINUTES
SANDYSTON TOWNSHIP PLANNING BOARD

March 3, 2008
This meeting has been duly advertised and meets all requirements of the Open Public Meetings Act.

Present:  Bill Leppert



Absent:  None
               John DeJager

   George Harper

   Lou Cherepy


   Marc Cunico

               Ron Green

 
   Ed Ibsen


   Mike Milligan (arrived at 7:10)

   Erma Gormley

   Joe Pinzone
 
   Keith Utter

APPROVAL OF MINUTES:  
The December 3, 2007 Minutes, December 3, 2007 Executive Session Minutes and the February 4, 2008 Minutes were reviewed.  A Motion was made by Mr. Harper and seconded by Mr. Cunico to approve the December 3, 2007 Planning Board Minutes, the December 3, 2007 Executive Session Planning Board Minutes and the February 4, 2008 Planning Board Minutes.  All were in favor, except Mr. Utter who abstained from the February 4, 2008 Minutes.  The Motion was carried.

APPROVAL OF VOUCHERS:
A Motion was made by Mr. Cunico and seconded by Mr. Pinzone to approve the following vouchers for payment:

Harold E. Pellow & Assoc.
Inv. 46577
01/31/08




(St. Thomas Site Plan)

$   214.76
Harold E. Pellow & Assoc.
Inv. 46579
01/31/08




(Aquatic Technologies Site Plan)
$   406.13
Harold E. Pellow & Assoc.
Inv. 46581
01/31/08




(Harper Subdivision)


$   152.88
Harold E. Pellow & Assoc.
Inv. 46582
01/31/08




(Hook Subdivision)


$     60.84
Harold E. Pellow & Assoc.
Inv. 46583
01/31/08




(Dunkin Donuts Site Plan)

$   424.11
Harold E. Pellow & Assoc.
Inv. 46584
01/31/08




(Hanlon Subdivision)


$   408.53

Harold E. Pellow & Assoc.
Inv. 46580
01/31/08




(Master Plan)



$ 2,853.99
Harold E. Pellow & Assoc.
Inv. 46578
01/31/08





(Gen. Administration – Jan.)

$    247.50

McGivney & Kluger, P.C.
Inv. 895
02/19/08




(Harper Subdivision)


$      70.00
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APPROVAL OF VOUCHERS CONT.
McGivney & Kluger, P.C.
Inv. 896
02/19/08




(Hanlon Subdivision)


$    462.00
McGivney & Kluger, P.C.
Inv. 897
02/19/08




(Patel – Dunkin Donuts -Site Plan)
$   210.00
McGivney & Kluger, P.C.
Inv. 894
02/19/08




(General Admin – Jan.)

$   476.00
Gann Law Books

2008 Edition of NJ Zoning &





Land Use



$     97.00

Roll Call:  Mr. Leppert, yes; Mr. DeJager, yes; Mr. Harper, yes; Mr. Cherepy, yes; Mr. Cunico, yes; Mr. Green, yes; Mr. Ibsen, yes; Mrs. Gormley, yes; Mr. Pinzone, yes; and Mr. Utter, yes.  The Motion was carried.
CORRESPONDENCE:

The following correspondence was reviewed and no formal action was taken
1. Letter from NJ Future dated 02/14/08 regarding New Jersey Future’s 2008 Redevelopment Forum – February 29, 2008; and
2. Letter from NJ DEP dated 02/13/08 regarding Block 401, Lots 4.01 & 4.03 – Closure Inspection.
PUBLIC HEARINGS

Mr. Milligan joined the meeting.
David Hook – Preliminary Major Subdivision – Block 1203, Lots 12 & 14   #05/2007:

Appearing on behalf of the applicant was the applicant, David Hook, his attorney, Jay Lazerowitz, his engineer, Owen Dykstra and his planner, Jason Dunn.  All of the above witnesses were still under oath from the previous meeting.
Mr. Lazerowitz reviewed Mr. Simmons’ report dated March 3, 2008:

The applicant has submitted revised plans and documents for the proposed 20-lot preliminary major subdivision.  A summary of the main revisions is as follows:

1.  The lot lines for some of the proposed lots were adjusted to address the 20,000 square feet of contiguous non-constrained land required within the building envelope.  Mr. Dunn submitted to the board exhibit “A-1” (3/3/08) a Presentation plan dated 3/3/08.  He indicated to the board the following proposed lots that were changed due to the revised ordinance:  Lots 14.10; 14.11; 14.12; 14.18; 14.19; 14.20; 14.21 and 14.22.  Mr. Dunn noted to the board that all of the lots comply with the D Zone and V2 Zone and the house, driveways, wells and septics did not need to be revised.

2.  Some of the technical items from my December 3, 2007 report on this application were addressed

3.  The remainder of the proposed development remains largely as was previously proposed at the last meeting that the Planning Board had on this application on December 3, 2007.
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PUBLIC HEARINGS CONT.
David Hook – Preliminary Major Subdivision – Block 1203, Lots 12 & 14   #05/2007 cont.:

The subject property is located partially in the Residential D Zone and partially in the Neighborhood Village V-2 Zone.

Based on a review of the revised documents submitted and an on-site inspection by our office, I have the following comments:

The report dated March 3, 2008 listed items 1a through 1j, which is a list of the documents submitted by the applicant.
2.  ZONING:

a.  The current Official Zoning Map shows Tax Lot 13 in the V-2 Zone. 

     Approximately the westerly half of Tax Lot 14 is in the V2-Zone, and  

     approximately the easterly half is in the D Zone.

b. There are two Homeowner Association lots proposed, Lots 14.03 and 14.11, which were created to provide access to adjacent state land.  Per the Board Attorney’s comments, these lots do not require variances if they are to be deed restricted for access only by the property owners within this subdivision, with no structures permitted to be constructed.  Mr. Lazerowitz indicated that these lots will be deed restricted.

3.  SUBDIVISION:

a.  Lot 14.20 – a portion of the proposed building is located within the contiguous non-constrained land on the lot.  The building location to be adjusted.  Mr. Dunn indicated that the house can be moved into the contiguous non-constrained area.

b.  I am concerned about the driveway sight distance for Lot 14.19.  In the wintertime, the snow banks plowed up along the westerly side of Aandrei Lane may impede sight distance to the south.  It may be better to move and restrict the driveway entrance near towards the common lot line of Lots 14.19 and 14.18.  This should be evaluated by the Applicant’s consultant. Mr. Dunn indicated that he will make this change.


c.  The northerly side of the building envelope on proposed Lot 14.18 should be moved to the south to help minimize the amount of headlight intrusion caused at night by vehicles on Karina Court approaching Aandrei Lane.  Mr. Dunn indicated that they could move the house to the South to keep the headlights out of site.  He further indicated that they could also move the lot line.


d.  The 20,000 square feet minimum area note on Sheet 4 to have the “Only required in the “D” Zone District” removed.  Mr. Dunn indicated that this will be removed.

4.  ROADWAY.

The applicant is now proposing two roadways.  Aandrei Lane and Karina Court.  Aandrei Lane is an approximately 2,300-foot long street ending in a cul-de-sac, which provides direct access to the subdivision from County Route 560.  Aandrei Lane is now proposed to be a 28-foot wide cartway with a sidewalk on one side of the road, with a 50-foot wide right of way.  The 28-foot cartway provides for one 7-foot parking aisle.  Karina Court provides access off of Aandrei Lane and is proposed to be approximately 1,000 feet long.  
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David Hook – Preliminary Major Subdivision – Block 1203, Lots 12 & 14   #05/2007 cont.:

Karina Court is also proposed to have a 50-foot wide right of way with a 28-foot cartway and a sidewalk on one side of the street:

a.  RSIS Section 5:21-4.5 requires sidewalks when graded areas are required, the minimum lot size in the development is smaller than two acres, and the development is located within two miles of a school.  The applicant has proposed a sidewalk on one side of the road and a graded area on the other side.  A waiver from RSIS requirements may be needed.  Mr. Dykstra indicated that this comment is with regard as to whether sidewalks are required on both sides of the street or just one side of the street.  He referred to N.J. Administrative Codes 521 4.5(b) it does appear that sidewalks would be required.  However under subsection (c) of this code, it states “notwithstanding the above sidewalks shall only be required on one side of a rural street…”  Mr. Dykstra indicated that these streets qualify as a rural street based upon the number of houses on them and their traffic counts.  Mr. Gavan indicated that based on his review of the plans and RSIS only one side would be sufficient for sidewalks.
5.  STORMWATER MANAGEMENT.


a.  Proposed Stormwater Management Basins:



i.  The required freeboard in accordance with R.S.I.S., NJAC. 5:21-7.8(d).4(6) has not been provided for Pond 2 and Pond 4.  Based on the water surface elevations provided on Page 9 of the stormwater management report, the top of the embankment elevations should be 980.93 and 968.94 for Ponds 2 and 4, respectively.  The current proposed embankment elevation is 980 for Pond 2 and 968 for Pond 4.  Mr. Lazerowitz indicated that the applicant agrees to correct this.  Mr. Dykstra indicated that they will revise the grading plans to conform to the freeboard.  Mr. Cunico questioned the applicant with regard to the basins, the County requires 150% of a 100 year storm, and will this applicant meet this requirement.  Mr. Dykstra indicated that the discharge is under regulations for Stormwater Management events and are significantly reduced.



ii.  A 100 foot wide emergency spillway is still being shown on the plans for Pond 2.  The hydraulic data that is provided in the stormwater management report does not utilize the emergency spillway.  The applicant’s engineer to verify that the stormwater management report is correct and eliminate the spillway on the plans.  Mr. Dykstra indicated that they left this on the plan by accident.  He indicated that the County had required that they don’t have emergency spillway that directs the water towards the county road.  The County also require that they pipe it, therefore, it will eliminate this.  Mr. Simmons indicated that they had originally proposed a depressed area on the side of the County Road so that if the flow into the pond became too much, it would technically overflow and go down onto the County Road.  The applicant will be eliminating this.  Mr. Dunn indicated it will go into a structure and be piped.  

b.  The County has jurisdiction over storm drainage in their right of way, but I do not recommend the drainage layout as proposed, since it could lead to stormwater overflow and icing on the County Roadway.


Since tax Lot 12 is owned by the State of New Jersey, I believe any easements required will require Statehouse Commission approval.


In addition, if the existing 12”/15” cross drain under Sussex County Route 560 has to be upgraded by the Applicant, additional easements may be needed from the downstream property owners, including Block 2301, Tax Lot 3.01.
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David Hook – Preliminary Major Subdivision – Block 1203, Lots 12 & 14   #05/2007 cont.:


Based on a meeting held at the County Engineering Department in December 2007, the Applicant was going to do additional field location along County Route 560, from the present outfall location towards the County garage.  The additional cross drains and drainage infrastructure was then going to be analyzed and a solution developed for the stormwater discharge.


The revised plans do not show the additional location and do not show the additional storm drainage improvements to address the concentrated discharge.


Mr. Lazerowitz indicated that “item b” above will be discussed later in the meeting.


c.  We checked the roadway cross sections that have been revised since the last submission and find that at/about Sta. 14+50 +/- Aandrei Lane on the right side there is a low point created behind the berm area.  Additional drainage/easement to be provided to drain this area.  Mr. Dykstra agreed to this.  Mr. Dunn indicated that they will either grade it out or provide an under drain or connect to the existing pipe, if necessary.  Mr. Simmons indicated to the board showing them the cross sections in this area where there is a pocket were water would pond.  He suggested to the applicant to grade it out, if possible.  If not, then an additional inlet be added which would probably be on the right-of-way line with an easement around it to be connected to the storm drain line so they don’t get a ponding of water on this person’s lot.  

d.  Operations and Maintenance Report:


i.  The report indicates the facility owner will be David Hook.  However, it is my understanding that the ultimate owner will be the Homeowners Association.  The ownership needs to be clarified.  Mr. Lazerowitz indicated that this will be clarified in the Developer’s Agreement.  Mr. Gavan indicated that in the Developer’s Agreement it will be noted that a point to be defined, it will be the Homeowner’s Association responsibility.

ii.  Preventive Maintenance:



(a)  It is my understanding that the Applicant is proposing to request the Township to take over the two proposed roadways upon completion of the development.  Based on that assumption, the division of responsibility for the six (6) maintenance items listed must be clarified, as to which entity (Township or Homeowner’s Association) does which task.  Mr. Lazerowtiz indicated that the township would generally take over the pipes and the structures and the homeowner’s association will take care of the basins.  Mr. Simmons referred to the Operation and Maintenance Report for Stormwater System for Davon Farms which states:

Catch Basin Cleaning.  Catch basins shall be cleared of all debris twice annually to minimize debris from entering the drainage system.  The applicant is basically requesting that the township take care of this.  Mr. Simmons wanted clarified if they were referring to the 2 catch basins that are in the roadways.  He further indicated that any outlet structures or any basins once it gets beyond the right-of-way line will the responsibility of the Homeowner’s Association.  Mr. Gavan indicated that this is not something the Planning Board would decide.  This is something that will be worked out in the Developer’s Agreement as to where the line is drawn as to who takes care of what.  
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David Hook – Preliminary Major Subdivision – Block 1203, Lots 12 & 14   #05/2007 cont.:



(b)  Maintenance Item #5 – Snow Removal – This task states “Sand, grit or cinders should not be used on pavement surfaces for snow or ice control.”  This statement seems to be set for porous pavement, which is not what is proposed on this plan.  Mr. Gavan indicated that this would be worked out in the Developer’s Agreement.


e.  In order to help make sure the Homeowner’s Association maintains the stormwater basins and connected infrastructure, a fund should be established by the Applicant to pay for the costs associated with the infrastructure.  The board attorney to comment.  Mr. Gavan indicated that this will be established by the Township Committee in the Developer’s Agreement.

6.  The applicant has requested that site design of each lot be postponed until the building permit phase; however, due to steep slopes and constraints for driveway locations based on sight distance and slopes, etc., the location of the critical driveways should be fixed as this time.  Mr. Dykstra agreed to do this.

7.  LANDSCAPING PLAN.  A revised landscape plan was submitted, providing two street trees per lot and landscaping to buffer the proposed lower stormwater basins.  Landscaping to buffer the proposed stormwater basin on Lot 14.06 should be provided, respecting the limits of the sight triangle easement at this location.  Mr. Lazerowtiz indicated the applicant will agree to this request.  Mr. Simmons indicated that the applicant has submitted a landscape plan which shows 2 shade trees per lot.  The plan also shows buffering around the basins near the County Road.  He further indicated that the one area that he did not see any landscaping was near the basin on the northeasterly side of the intersection of the two proposed streets.  He is suggesting that some landscaping plan be submitted for this area, however, respecting the sight triangle easement at this location.  Mr. Dunn indicated that they will agree to do this.  However, he did note that there are some existing trees that will remain on the lot to serve as a buffer.  Mr. Cherepy requested that they install native trees with no evasive species.  Mr. Harper questioned the landscaping near the road next to the detention basins because they will be potentially an eye sore.  He indicated he would like to see some landscaping there to buffer the impact to the people who are already there and to the new homeowners.  Mr. Dunn indicated that he has prepared a landscaping plan to buffer the view of the stormwater basins from the roads.  Mr. Simmons indicated that the homeowners association should be maintaining the landscaping around this area around the basins.  Mr. Dunn agreed that the landscaping will be within that easement.  
8.  UTILITIES.  The sight line plan and profile show proposed excavations on each side of the intersection of Sussex County Route 560 and the proposed subdivision road.  Any utility relocation required as a result of the Applicant’s removing cover around the base of pole(s) to be addressed and paid for by the Applicant, as may be required by the utility company, along with all other utility relocation costs.  The applicant agreed.

9.  EASEMENTS.  The subdivision plan has not addressed who will be responsible for maintenance of the four proposed stormwater management basins.  RSIS specifies either the municipality or a Homeowner’s Association.  Mr. Lazerowitz indicated the Homeowner’s Association will be responsible for this.  

10.  AQUIFER TESTING PROGRAM.



a.  The conclusions and recommendation in the report prepared by Paulus, Sokolowski and Sartor, LLC (PS&S) indicated the following:
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David Hook – Preliminary Major Subdivision – Block 1203, Lots 12 & 14   #05/2007 cont.:




i.  There is adequate resource potential for the proposed 20-lot subdivision with no significant impacts to the aquifer system or existing groundwater users.




ii.  During the aquifer test, there were no complaints from adjacent neighbors regarding water supply issues.




iii.  Per PS&S, the laboratory tests on Well TW-1 showed that the groundwater and a re-sample obtained.  I agree with this recommendation. Mr. Dykstra indicated that they also agree.


b.  PS&S recommends that TW-1 be disinfected by a licensed pump installer or driller and a re-sample obtained.  Mr. Simmons agrees with this recommendation.  Mr. Lazerowitz indicated that the applicant agree to this recommendation.

11.  COAH.  COAH has proposed new rules regarding Growth Share requirements for municipalities and has encouraged municipalities to adopt updated ordinances to address the increased requirements.  Sandyston is in the process of adopting an updated Growth Share Ordinance.  The COAH requirement for this development will be one unit among every five to be provided as a COAH unit or a total of four (4) units for this development.  Mr. Lazerowitz indicated at the time of the Developer’s Agreement the applicant will have to comply with the COAH obligation at that time.  
12. CONSTRUCTION DETAILS.



a.  There is a pavement note on Sheet 1 that indicates the developer may elect to use the structural number method to prove alternate pavement thicknesses are acceptable.  I do not recommend this.  If the Applicant desires to pursue a thinner pavement box, I recommend that soil testing be performed at 50-foot intervals along the entire roadway to gather complete date for this evaluation.  Mr. Dykstra indicated that they will not request this.  They agree to follow the ordinance which is 2” Bituminous concrete surface asphalt; 3” stabilized base and 6” dense graded aggregate.  Mr. Dunn indicated that this exceeds the requirement for RSIS, but the applicant will agree.



b.  Guiderail end treatment details to be provided, with written documentation showing NJDOT and RSIS criteria are met for each end treatment unit.  The wrap-around end unit provided may not be acceptable for all the end terminals.

13.  APPROVALS REQUIRED.



a.  Sussex County Planning Board – Preliminary major subdivision



b.  Sussex County Engineering Department – Access permit to Sussex County Route 560 and improvements within, including storm drainage.


c.  Sussex County Health Department – Soil logs and testing for proposed septic systems and infiltration basins; wells.



d.  Sussex County Soil Conservation District- Soil erosion and sediment control permit.



e.  Sandyston Township Tax Assessor – Proposed Block and lot numbers.



f.  NJDEP – Sealing existing well serving existing dwelling.


The applicant agreed to a-f above.
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David Hook – Preliminary Major Subdivision – Block 1203, Lots 12 & 14   #05/2007 cont.:

14.  MISCELLANEOUS



a.  The proposed road names to be reviewed and approved by the Township Committee.



b.  Certified as-built plans prepared by a licensed New Jersey land surveyor to be provided.



c.  Written certification from the applicant’s licensed New Jersey professional engineer to be provided upon completion that all aspects of the project were constructed in accordance with any plans the Board may approve.



d.  Since the Applicant may request that the proposed roadway be dedicated to the Township, other infrastructure such as the stormwater basins and access lots may be owned/responsibility of a homeowner’s association, and miscellaneous other requirements such as COAH are applicable, I recommend that a developer’s agreement be prepared.


The applicant agreed to a-d above.

Mr. Lazerowitz referred back to the Stormwater Management issues.  He indicated that they have had meetings with the County on this matter.  The area in question is one that is under County jurisdiction.  The applicant is willing to abide by whatever the County may require.  He requested that the board in their approval make it subject to the approval of the County for the drainage issues.  

Mr. Dykstra indicated that this site is up hill from the County Road.  The entire site drains towards the County Road.  What they are proposing to do is collect all their stormwater to a point at the bottom of the hill where they come into a County drainage system.  At this point there is an undersized pipe going across the street.  If they are going to upgrade the size of this pipe, it will require an easement from the neighbor down the street of this.  The applicant has made an attempt at this, without success.  They also looked at what is going on currently with the drainage.  What is happening is all the water comes down and currently splits into 2 basins on the northerly side of the County Road and there is a cross drain on the southerly corner of the applicant’s property.  The water comes down the hill for the most part and splits with a small portion going to the northerly basin and the bulk of it going to the southerly basin.  What the applicant is proposing to do is take the bulk of the water to the southerly basin and then through the use of all the infiltration basins and the applicant’s drainage systems, they are reducing the peak rate of runoff and also reducing the volumes.  At this point leaving the site, the applicant is significantly less than what is happening at the present time.  At this time the they are bringing a pipe to the County’s undersized pipe to discharge and what would happening in a large storm (100 year storm) this pipe would overflow and what currently happens it would run down the street and it goes to another cross drain approximately 500 feet down to the south and cross the street there.  In his discussion with the County, they wanted the applicant to make a pipe connection to the lower county cross drain.  They did the field locations of all the drainage and they did the survey of the right-of-way.  He indicated that the right-of-way is very narrow, therefore, by bringing the pipe down the street, they would have to do it without the pavement box of the existing county road.  The County asked for another meeting to review this before they make a decision.  This is where they are at with the County at the present time.  
Mr. Cunico questioned Mr. Dykstra as to what point will the basins overflow to make the emergency spillway.  Mr. Dykstra indicated that the stormwater basins on site, the County required the applicant to design them for 150% of the 100 year storm.  He further indicated that everything will be piped through that system where it ties into the existing 
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David Hook – Preliminary Major Subdivision – Block 1203, Lots 12 & 14   #05/2007 cont.:

system where there will be a catch basin effectively if it designed exactly as it is shown now.  He further indicated that there is a discharge from these on site basins in a normal storm event, however, it is significantly reduced from what is going on at the present time.  A lengthy discussion was held with regard to the options the applicant has with drainage onto the County Road, which is the jurisdiction of the County.  Mr. Dykstra indicated to the board it is the County’s position that as long as the applicant is reducing the discharge of stormwater to the County Road, they can discharge to the County drainage as it currently exists.  Mr. Hook indicated that they are reducing the run off by 30%.  
This matter was opened to the public.  There was no public participation.  This matter was closed to the public. 

Mr. Cherepy questioned Mr. Simmons with regard to his question at the previous meeting with regard to the Vernal Pool.  Mr. Simmons indicated that he did receive a response from the DEP and they do not feel that the area referred to by Mr. Cherepy is a vernal pool.  Mr. Simmons further indicated that he did follow up with NJ Division of Fish and Wildlife and he read his response into the record:  “Here’s my opinion about the area shown in the photographs.  I have absolutely found obligate vernal pool breeders utilizing features similar to the one in your photographs.  I would foresee wood frogs and/or spotted salamanders, both obligate breeders, finding their way to this kind of wetland type in Sussex County.  On the other hand, this pool is not what is considered a “classic” vernal pool and I think DLUR would be hesitant about holding up on issuing a permit for this feature seeing that it is a less-than-natural vernal pool (which the regs were set up to protect) and that no current species data is documented.  Regulations to protect vernal habitats in New Jersey are reviewed by DLUR on a case by case basis and even more textbook vernal pools that do have documented obligate vernal pool breeders present are critically looked at by Land Use staff.   Any feature that meets the definition of a vernal pool can be considered a vernal pool:  Confined depression, no permanent outflow, devoid of a breeding fish population.  It appears from the photo, and from my experience, that this would meet these criteria, but seasonal field observations would be needed to confirm this.  I will forward this on to my contacts at the DLUR who specialize in regulating vernal habitats.  If time permits I would highly suggest performing surveys for amphibians during March of 2008.  A typical “certified” vernal habitat receives 50-foot buffer.  If stated endangered or threatened species are documented using it then the buffer would increase to 150-feet.”  Mr. Cherepy felt that the applicant should have this survey done to see as stated in the response from NJ Division of Fish and Wildlife.  Mr. Lazerowitz indicated that the applicant does have an LOI from the NJ DEP and does not feel the board needs to look beyond this.  He indicated that the NJ DEP was at the site.  He further indicated that no appeal was filed by the determination of the DEP of the LOI issued.  Mr. Cherepy indicated that the DEP is not the agency who determines if it is a vernal pool.  Mr. Dykstra indicated that the DEP is the agency that regulates the vernal pools.  Mr. Cherepy indicated that this “vernal pool” area was referred to as a hand dug well.  He feels that this well should be sealed.  Mr. Dunn indicated that the applicant does not know if this is a well or not.  Mr. Cherepy indicated that this should be confirmed.  Mr. Utter indicated that this is under the jurisdiction of the Sussex County Health Department.
A Motion was made by Mr. Cunico and seconded by Mr. Green to approve the Preliminary Major Subdivision with the conditions agreed to in the engineer’s report dated March 3, 2008 and the County Drainage issues.  Roll Call:  Mr. Leppert, yes; Mr. DeJager, yes; Mr. Harper, yes; Mr. Cherepy, abstain; Mr. Cunico, yes; Mr. Green, yes; Mr. Ibsen, abstain; Mr. Milligan, abstain; Mr. Utter, yes.  The Motion was carried.
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The board took a five minute recess at 8:25 p.m.

The board reconvened the meeting at 8:30 p.m.

Mittal Patel (Dunkin Donuts) – “D” Variance – Block 1203, Lot 2.02 - #02/2008:

Mr. Harper, Mr. Leppert and Mr. DeJager stepped down from this application.

Appearing on behalf of the applicant was their attorney, David Wallace, and their engineer and planner, Allen Campbell of Campbell & Associates, their architect, Frank Truelo, the applicant, Mittal Patel, and the owner of the property, Joseph Retz, Jr.  Mr. Campbell and Mr. Retz were sworn in by the board attorney.  Mr. Campbell gave his qualifications to the board and was accepted by the board.
Mr. Wallace indicated that the applicant was before the board with a “D” Variance.  He indicated from the history and the layout of the site, it will be clear that what the applicant’s are proposing is a continuation of a non-conforming use.  He feels this is the best use of this property.  This site was permitted as a waffle house restaurant in the 80’s has never been anything else except for another structure which is collapsing on the site.  Over the past several years it has been marketed as a commercial site.  Initially, the new owner, Mr. Retz, had intension of making it into a restaurant again.  However, the code changed to make this lot a residential lot instead of a commercial lot.  The property has been partially renovated.  It was configured for a restaurant use.  The sign for the restaurant is still up and the use was never abandoned.  There were some plumbing permits taken out due to an incident with a collision on the property.  He indicated Mr. Campbell will review with the board the impact of the development and what the applicant is proposing to do to improve the aesthetics to remove an attractive nuisance and screen the neighbors from any possible adverse affect.

Appearing before the board was Allen Campbell of Robert Campbell and Associates.  He indicated that the subject property is Lot 2.02 in Block 1203 which is located in the “D” Residential Zone with a minimum lot size of 80,000 square feet.  This property was known as the Hilltop Diner and currently has a sign of the Village Garden Café.  He stated that the Hilltop Diner was there back in 1965 which he recalls being there himself.  The property has some unique features about its lot configuration.  It is 3.28 acres, but the rear, northwesterly portion of the property is basically separated from the forward portion of the property in that it necks down before it starts expanding out before it goes to the west where they have a usable piece of land that goes out to Route 206 with about 250’ of road frontage.  This is where the diner site is, the well, the septic, and the remains of a block garage which once had an apartment over the top of it.  This property had a mixed used on this property of residential and commercial.  To the rear of the property (westerly portion) wetlands have been identified.  A letter of interpretation has been submitted.  There is a 150’ transition area off the “a” line which is described on the plan and in the LOI.  There is open waters which is the “b” line and currently that is being addressed with a 300’ riparian buffer.  Mr. Campbell presented to the board Exhibit “A-1” which is a colored version of the site plan which shows the “a” and “b” lines as described above.  He indicated that there are other features of this property existing to be the improvements which are the gravel parking, two access points from the highway, and the general undefined parking used over the years.  When you proceed beyond approximately 100’ into the property there are steep slopes, embankments, areas of fill prior to getting to the rear of the property in an area approximately 200’ back where they have soil conditions which they have tested and find suitable for stormwater and septic disposal system.  They are looking at a property, although it is 3.28 acres, approximately ½ of it is not viable for development, the rear half to the west.  Prior to the Zone change of this property, this property was in the highway commercial zone, which the food establishment was a permitted use, but the residential function of this site was a non-permitted use.  This 
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property always had two types of uses on this lot, and one of the two types were non-conforming in nature.  
Mr. Utter questioned Mr. Campbell if his testimony was that there is enough usable land on this property to sustain viable development for the use proposed.  Mr. Campbell agreed.  Mr. Utter indicated that the board reviewed the highway commercial zones thoroughly a few years ago and they determined that the last time there was a viable restaurant business at this location was approximately 1966.  The township further felt that this are was not viable for business.  

Mr. Gavan questioned Mr. Wallace as to who owns the land.  Mr. Wallace indicated that Mr. Retz has owned the property for approximately 4 years.  Mr. Gavan questioned as to who owned it before Mr. Retz and if the prior owner owned the property when it was a viable business.  Mr. Wallace indicated in his brief it stated that Mr. Brigamo owned it prior to Mr. Retz.  He further indicated that prior owners in the 80’ took out permits for the restaurant use.  One was for Wally’s Waffle House and the prior owner was the Village Garden Café.  Mr. Gavan indicated that he would have to review the land use law to see if pulling permits is sufficient to say that the use is still carried on.  

Appearing before the board was the owner, Mr. Retz.  Mr. Gavan questioned him as to the collision that was referred to in Mr. Wallace’s testimony.  Mr. Retz indicated that the area that was destroyed in the collision was 2 bathrooms, a male and female bathroom, and a utility room.  Due to the collision this area of the building was ripped off the foundation so he had to demolish that portion of the building.  He indicated that he did pull a permit to reconstruct that portion of the building.  He indicated that he purchased the property in 2004 as a commercial piece of property.  Mr. Wallace questioned Mr. Retz as to the configuration of the inside of the building.  Mr. Retz indicated that the rear of the building was the kitchen area and towards the front of the building was seating.  Mr. Wallace questioned if there were evidence of renovation when he purchased the building. Mr. Retz indicated that the building was gutted, plumbing installed, new sheetrock in the process of painting, a new roof, and some outside work.  The prior owner indicated that the renovations of the building were to open the building as a restaurant/café.  However, due to the death of the owner, the renovations ceased.  He indicated that they were in the process of installing new counters, booths and there is a soda machine in the building, and commercial sinks.  Mr. Gavan questioned Mr. Retz as to his intent when he purchased the building. He indicated that his intent was to build a home on the rear of the property because the back half of the property was residential with an easement to Letora Road.  He further indicated after spending quite a bit of money for the LOI, they found out that this was not possible.  After this determination this had set him back financially and then the property was re-zoned, which he had no knowledge of.  Mr. Gavan questioned Mr. Retz as to his intensions with the front portion of the property.  Mr. Retz indicated that he intended to run the restaurant.  Mr. Wallace questioned Mr. Retz if he had any intension of abandoning the commercial use.  Mr. Retz indicated that he did not have any intension of abandoning the commercial use.  Mr. Gavan questioned Mr. Retz if he pulled any other permits since he owned it.  Mr. Retz indicated that he did have some electrical work done on the property which was done by Mark Nangle.  Mr. Retz indicated that all the permits pulled and the work done on the property was for the commercial portion of the property; no work was done on the residential use because of the determination in the LOI.  
Mr. Gavan indicated that he would like the opportunity to review Mr. Wallace’s brief and the testimony given this evening to establish that this property is a pre-existing non-conforming use.  
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Mr. Wallace indicated that there was a specific finding of the board finding suitability of this particular area for commercial use as opposed to residential use.  It was in connection with another variance application in 1988, which he will forward a copy to the board and Mr. Gavan.  He also indicated that he will be presenting to the board an expansion of the non-conforming use at the next meeting.  He will also send some case law with regard to the expansion of the non-conforming use to Mr. Gavan for his review prior to the next meeting particularly in the context when you are taking out an eye sore or an attractive nuisance, the case law suggests that is a reasonable trade off under the land use law.  

This matter was carried without further notice to the April 7, 2008 Planning Board meeting.

Mr. Harper, Mr. Leppert and Mr. DeJager returned to the meeting.
OTHER BUSINESS
Growth Share Ordinance:

It was noted that the Township Committee has had their first reading of the revised Growth Share Ordinance on February 12, 2008 and the revised Ordinance was sent back to the Planning Board for their review for any corrections and/or changes.

No changes or comments were made by the Planning Board.
PUBLIC PARTICIPATION:

The meeting was opened to the public.  There was no public participation.  The meeting was closed to the public.
ADJOURNMENT:

As there was no further business before the Board, a Motion was made by Mr.Cunico and seconded by Mr. Milligan to adjourn the meeting.  All were in favor.  The meeting was adjourned.






Respectfully submitted,







Sharon M. Yarosz







Secretary
